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Introduction
On June 21, 2018, the other shoe finally dropped in the state tax world when
the U.S. Supreme Court issued its decision in South Dakota v. Wayfair, Inc.1 In
a 5-4 majority opinion long on philosophical observations and short on facts
and legal analysis, the Supreme Court overruled its 50-year-old rule in National
Bellas Hess, Inc. v. Department of Revenue2 and Quill Corporation v. North Dakota3
that an out-of-state seller cannot be required under the Commerce Clause to
collect the use tax of the state where the customer is located unless the seller
maintains a physical presence in the customer’s state. The majority opinion
replaced that “bright line” physical presence nexus standard with a nebulous
facts and circumstances analysis of whether the out-of-state seller has “[a]vail[ed]
itself of the substantial privilege of carrying on business in that jurisdiction.”
Moreover, the majority opinion did not rule out the possibility that state taxing
agencies can apply this new economic presence nexus standard retroactively to
assess out-of-state sellers for years of use taxes that they did not collect because
they were relying on the Supreme Court’s long-standing physical presence nexus
standard for sales/use tax nexus.
In short, the Supreme Court’s Wayfair decision turned a fairly settled area of
state tax law into an unsettled one, raising far more questions than it answers.
Since it is doubtful that the Supreme Court will take on additional cases to
clarify its new economic presence nexus standard for the Commerce Clause, it
is now more imperative than ever for Congress to enact legislation to fill this
constitutional void.
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The Supreme Court’s 50-Year-Old
Physical Presence Nexus Standard
for Collection of State Use Taxes
In 1967, in National Bellas Hess, Inc. v. Department of
Revenue, the Supreme Court was presented with challenges
under the Due Process Clause and the Commerce Clause to
the Illinois Department of Revenue’s imposition of the obligation to collect Illinois use tax on a Missouri-based mail
order company’s interstate sales of apparel to customers in
Illinois. National Bellas Hess did not maintain any office,
distribution house, warehouse or other place of business in
Illinois, nor did the company have any employees, agents,
salesmen, or other representatives solicit, take orders, sell
or accept customer payments in Illinois. National Bellas
Hess did not advertise in Illinois newspapers, or on radio
or television stations or billboards in Illinois.4
What National Bellas Hess did do was to promote its
business in Illinois by mailing catalogs twice a year, along
with occasional advertising flyers, to customers in the state.
Customers submitted their sales orders to the Missouri
facility of National Bellas Hess, where those sales orders
were processed and, if accepted, filled by delivery via U.S.
mail or common carrier from inventory that National
Bellas maintained at the Missouri facility.5
The Supreme Court’s 6-3 majority opinion in the
National Bellas Hess case observed that in a series of cases
going back to the early 1930s, the court had allowed states
to impose a use tax collection obligation on out-of-state
sellers that maintained a local place of business or local
sales employees or agents in the taxing state, but “the
Court has never held that a State may impose the duty of
use tax collection and payment upon a seller whose only
connection with customers in the State is by common
carrier or the United States mail.”6 Indeed, the majority
opinion in National Bellas Hess declared that:
In order to uphold the power of Illinois to impose use tax
burdens on National in this case, we would have to repudiate totally the sharp distinction which these and other
decisions have drawn between mail order sellers with retail
outlets, solicitors, or property within a State, and those
who do no more than communicate with customers in
the State by mail or common carrier as part of a general
interstate business. But this basic distinction, which until
now has been generally recognized by the state taxing
authorities, is a valid one, and we decline to obliterate it.7
The majority opinion concluded by voicing the concern
that “if the power of Illinois to impose use tax burdens
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upon National were upheld, the resulting impediments upon the free conduct of its interstate business
would be neither imaginary nor remote. … The many
variations in rates of tax, in allowable exemptions, and in
administrative and record-keeping requirements could
entangle National’s interstate business in a virtual welter
of complicated obligations to local jurisdictions with no
legitimate claim to impose ‘a fair share of the cost of the
local government.’”8
Twenty-five years later, the Supreme Court revisited
this constitutional question in Quill Corporation v. North
Dakota. Several things had happened during that 25-year
period that gave the states hope that the Supreme Court
would overrule the physical presence nexus standard of
the National Bellas Hess case. First, the Supreme Court
had decided a series of civil procedure personal jurisdiction cases holding that a defendant with mere economic
presence (as opposed to physical presence) in the forum
state was subject to the jurisdiction of that state’s courts. In
light of this personal jurisdiction case law, the states argued
that the physical presence nexus standard of National Bellas
Hess was “obsolete.” Second, the mail order industry had
grown dramatically since National Bellas Hess was decided.
Third, the states claimed that advances in computer technology had greatly simplified state use tax compliance by
mail order companies. There was a concerted effort by
states in the years leading up to the Quill case to add economic presence nexus provisions—so-called “anti-Bellas
Hess provisions”—to their sales/use tax laws and to find
a suitable test case that the Supreme Court could use to
overrule the National Bellas Hess case.
Quill Corporation was an Illinois-based mail order seller
of office equipment and supplies with offices and warehouses in Illinois, California and Georgia. Quill did not
maintain any place of business, tangible property (apart
from a few floppy diskettes), or any employee, agent or
representative in North Dakota. Quill advertised its products in catalogs and flyers, national periodicals and through
telephone calls to customers throughout the United States,
including in North Dakota. Quill had annual sales of
$200 million, with nearly $1 million of those sales being
made to about 3,000 customers in North Dakota. Quill
accepted all sales orders at its Illinois office and delivered
all of its merchandise via U.S. mail or common carrier
from warehouses located outside North Dakota.9
When Quill refused to collect and remit the North
Dakota use tax on its interstate sales transactions with
customers in North Dakota, the State Tax Commissioner
filed an action against Quill to enforce the state’s use tax
collection statute, which included economic presence
provisions. The North Dakota trial court granted summary
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judgment to Quill, determining that the court was bound
by the Supreme Court’s physical presence nexus holding
in the National Bellas Hess case. But the North Dakota
Supreme Court reversed the decision because “the tremendous social, economic, commercial and legal innovations”
of the past quarter century had, at least in the eyes of
the North Dakota Supreme Court justices, rendered the
holding of National Bellas Hess “obsolete.”10 This more or
less compelled the U.S. Supreme Court to agree to hear
an appeal of the Quill case.
In writing the majority opinion in the Quill case, Justice
Stevens bifurcated the legal analysis of how the Due
Process Clause and the Commerce Clause limited states
from imposing use tax collection obligations on remote
sellers like Quill that did not have physical presence in
the customer’s state. Justice Stevens explained that the
Due Process Clause “requires some definite link, some
minimum connection, between a state and the person,
property or transaction it seeks to tax.”11 Justice Stevens
acknowledged that the Supreme Court’s due process jurisprudence had substantially evolved during the 25 years
since the Supreme Court had decided the National Bellas
Hess case.12 Notably, in Burger King Corp. v. Rudzewicz,
the Supreme Court had held that if a foreign corporation
purposely availed itself of the benefits of an economic
market in the forum state, the foreign corporation was
subject to the jurisdiction of the forum state’s courts under
the Due Process Clause, even if that foreign corporation
maintained no physical presence in the forum state.13
Justice Stevens concluded that, for purposes of the
Due Process Clause, “[c]omparable reasoning justifies
the imposition of the [use tax] collection duty on a
mail-order house that is engaged in continuous and
widespread solicitation of business within a State. Such
a corporation clearly has ‘fair warning that [its] activity
may subject [it] to the jurisdiction of a foreign sovereign.’”14 Justice Stevens observed that “[i]n ‘modern
commercial life’ it matters little that such solicitation
is accomplished by a deluge of catalogs rather than a
phalanx of drummers: The requirements of due process
are met irrespective of a corporation’s lack of physical
presence in the taxing State.”15 Since Quill had clearly
purposely availed itself of the economic market place of
North Dakota through all the advertising it directed at
customers in that state, Justice Stevens concluded that
the Due Process Clause did not bar North Dakota from
imposing a use tax collection obligation on Quill. All
nine justices joined this Due Process Clause part of the
Supreme Court’s Quill opinion.
However, in order for North Dakota to enforce its use
tax collection statute against Quill, the state also needed
SEPTEMBER–OCTOBER 2018

to comply with the “substantial nexus” requirement of the
Commerce Clause. Justice Stevens explained that whereas
“[d]ue process concerns the fundamental fairness of governmental activity … [i]n contrast, the Commerce Clause
and its nexus requirement are informed not so much by
concerns about fairness for the individual defendant as by
structural concerns about the effects of state regulation
on the national economy.”16 Justice Stevens explained
that the first and fourth prongs of the Commerce Clause
requirements set forth in Complete Auto Transit, Inc. v.
Brady,17 “which require a substantial nexus and a relationship between the tax and state-provided services, limit the
reach of state taxing authority so as to ensure that state
taxation does not unduly burden interstate commerce.
… Accordingly, contrary to the State’s suggestion, a corporation may have the ‘minimum contacts’ with a taxing
State as required by the Due Process Clause, yet lack the
‘substantial nexus’” with that State as required by the
Commerce Clause.18
Justice Stevens went on to reject the conclusion of the
North Dakota Supreme Court that the U.S. Supreme
Court’s Commerce Clause decisions subsequent to
National Bellas Hess, notably Standard Pressed Steel Co.
v. Washington Department of Revenue19 and Tyler Pipe
Industries, Inc. v. Washington Department of Revenue,20 had
signaled a “retreat from the formalistic constrictions of a
stringent physical presence test in favor of a more flexible
substantive approach” of upholding state authority to tax
interstate commerce.21 Justice Stevens observed that:
First, as the state court itself noted, 470 N.W.2d at
214, all of these cases involved taxpayers who had
a physical presence in the taxing State and therefore do not directly conflict with the rule of Bellas
Hess or compel that it be overruled. Second, and
more importantly, although our Commerce Clause
jurisprudence now favors more flexible balancing
analyses, we have never intimated a desire to reject
all established “bright-line” tests. Although we have
not, in our review of other types of taxes, articulated
the same physical-presence requirement that Bellas
Hess established for sales and use taxes, that silence
does not imply repudiation of the Bellas Hess rule.22
Indeed, Justice Stevens reasoned that:
The bright-line rule of Bellas Hess furthers the ends
of the dormant Commerce Clause. Undue burdens
on interstate commerce may be avoided not only
by a case-by-case evaluation of the actual burdens
imposed by particular regulations or taxes, but
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also, in some situations, by the demarcation of a
discrete realm of commercial activity that is free
from interstate taxation. Bellas Hess followed the
latter approach and created a safe harbor for vendors “whose only connection with customers in the
[taxing] State is by common carrier or the United
States mail.” Under Bellas Hess, such vendors are
free from state-imposed duties to collect sales and
use taxes.”23
Seeing the virtue of both the bright-line physical presence rule of National Bellas Hess and the principle of stare
decisis, Justice Stevens and the five other justices who
joined in his opinion concluded that “the Bellas Hess rule
remains good law. For these reasons, we disagree with
the North Dakota Supreme Court’s conclusion that the
time has come to renounce the bright-line test of Bellas
Hess.”24 They invited Congress to overrule the physical
presence nexus rule of National Bellas Hess and Quill if
Congress thought that appropriate, in furtherance of its
ultimate power under the Commerce Clause to regulate
interstate commerce.25
Justices Scalia, Kennedy and Thomas wrote in a concurring opinion that they had voted to uphold the National
Bellas Hess physical presence nexus rule in the Commerce
Clause part of the Quill decision solely on stare decisis
grounds, given that Congress could overrule this decision
of the Supreme Court.26 Justice White, on the other hand,
was in favor of overruling the National Bellas Hess physical presence nexus rule because “we should not adhere
to a decision, however right it was at the time, that by
reason of later cases and economic reality can no longer
be rationally justified.”27

Direct Marketing Association v. Brohl:
The Handwriting on the Wall
Two years ago, one of these articles discussed Direct
Marketing Association v. Brohl, a federal court case that ultimately rejected a Commerce Clause challenge to the use tax
information reporting obligations that Colorado imposed
in 2010 on remote sellers that do not collect use tax from
Colorado customers because of the physical presence nexus
standard of National Bellas Hess and Quill.28 These “noncollecting retailers” are required by the Colorado statute to
provide two notices to the customer of his or her obligation to self-assess Colorado use tax on the purchases from
the remote seller and then to provide detailed transaction
information to the Colorado Department of Revenue at
the end of the year that the Department could potentially
44
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use to assess use tax liability against the customer.29 This
DMA case attracted attention for the opinions it produced
criticizing the bright-line physical presence nexus standard
of National Bellas Hess and Quill.
In the middle of the litigation of the DMA case, the
U.S. Supreme Court reviewed the decision by the U.S.
Court of Appeals for the Tenth Circuit that the Tax
Injunction Act had deprived the federal district court of
jurisdiction to reach the Commerce Clause question in
the DMA case and enjoin the state’s enforcement of the
Colorado use tax information reporting statute.30 The
Supreme Court unanimously reversed the Tenth Circuit,
holding that the Direct Marketing Association’s action to
enjoin enforcement of the Colorado use tax information
reporting statute did not interfere with the Department’s
ability to assess, levy or collect Colorado use tax on a
remote seller’s interstate sales transactions with Colorado
customers. What really caught the attention of the state
tax community, however, was Justice Kennedy’s concurring
opinion complaining that:
In Quill, the Court should have taken the opportunity to reevaluate Bellas Hess not only in light
of Complete Auto but also in view of the dramatic
technological and social changes that had taken place
in our increasingly interconnected economy. There
is a powerful case to be made that a retailer doing
extensive business within a State has a sufficiently
“substantial nexus” to justify imposing some minor
tax-collection duty, even if that business is done
through the mail or the Internet. After all, “interstate
commerce may be required to pay its fair share of
state taxes.” D.H. Holmes Co. v. McNamara, 486 U.S.
24, 31, 108 S. Ct. 1619, 100 L. Ed. 2d 21 (1988).
This argument has grown stronger, and the cause
more urgent with time. When the Court decided
Quill, mail-order sales in the United States totaled
$180 billion. 504 U.S. at 329, 112 S. Ct. 1904,
119 L. Ed. 2d 91 (White, J., concurring in part
and dissenting in part). But in 1992, the Internet
was in its infancy. By 2008, e-commerce sales alone
totaled $3.16 trillion per year in the United States.
App. 28.31
Indeed, Justice Kennedy openly encouraged the states to
bring a legal challenge to the “bright-line” physical presence nexus rule of Quill:
Given these changes in technology and consumer
sophistication, it is unwise to delay any longer a
reconsideration of the Court’s holding in Quill. A
SEPTEMBER–OCTOBER 2018

case questionable even when decided, Quill now
harms states to a degree far greater than could have
been anticipated earlier. … The legal system should
find an appropriate case for this Court to reexamine
Quill and Bellas Hess.32
On remand, the three-judge panel of the Tenth Circuit
held in the DMA case that the state’s enforcement of
the Colorado use tax information reporting statute did
not violate the Commerce Clause rights of remote sellers because “Quill applies only to the collection of sales
and use taxes, and the Colorado law does not require the
collection or remittance of sales and use taxes. Instead, it
imposes notice and reporting obligations.”33
The concurring opinion by Judge Neil Gorsuch on this
panel attracted greater attention when he became Justice
Gorsuch on the U.S. Supreme Court. In that concurring
opinion in the DMA case, Judge Gorsuch offered this
implicit criticism of the Commerce Clause holding in
the Quill Corp. case:
Everyone before us acknowledges that Quill is among
the most contentious of all dormant commerce
clause cases. Everyone before us acknowledges that
it’s been the target of criticism over many years from
many quarters, including from many members of
the Supreme Court. See Maj. Op. at 15 n.14 (citing scholarly literature); Quill, 504 U.S. at 319-20
(Scalia, J., concurring in part and concurring in the
judgment); id. at 321-33 (White, J., concurring in
part and dissenting in part); Direct Mktg. Ass’n v.
Brohl, 135 S. Ct. 1124, 1134-35 (2015) (Kennedy,
J., concurring). But, the plaintiffs remind us, Quill
remains on the books and we are duty-bound to follow it. And about that much the plaintiffs are surely
right: we are obliged to follow Quill out of fidelity to
our system of precedent whether or not we profess
confidence in the decision itself. For while a court
may in rare circumstances overrule a decision of its
own devise or one of a lower court, this court may of
course never usurp the power to overrule a decision
of the Supreme Court.34
Concluding that “[i]n Quill, the Court openly reconsidered [National Bellas Hess] and ultimately chose to retain
its rule—but did so only to protect the reliance interests
that had grown up around it,” Judge Gorsuch ventured
that “Quill’s very reasoning—and its ratio decidendi—
seems deliberately designed to ensure that Bella Hess’s
precedential island would never expand but would, if
anything wash away with the tides of time.”35
SEPTEMBER–OCTOBER 2018

The Supreme Court’s Wayfair Case
Overrules the Physical Presence
Nexus Standard for Collection of Use
Taxes
The states reacted enthusiastically to Justice Kennedy’s
invitation for them to bring a case asking the Supreme
Court to overturn the 50-year-old physical presence nexus
standard of National Bellas Hess and Quill. And the states
advanced the same arguments that they had made in
the Quill case 25 years earlier. Electronic commerce had
become a retail colossus. The states were losing out on
massive amounts of use tax revenue that remote sellers
were not collecting and the citizens of the states were not
self-assessing on their online purchases. Technology greatly
simplified the collection of use taxes by remote sellers. But
a new dynamic not present in the Quill case in the early
1990s was bricks and mortar retailers arguing that remote
sellers were enjoying an unfair competitive advantage as a
result of consumers being able to make purchases tax-free
on the Internet.
South Dakota was one of the first states out of the gate
with a new “factor presence” use tax nexus statute that
included a safe harbor for small remote sellers to make
the use tax collection obligation look less burdensome on
interstate commerce. Enacted in 2016, Section 10-64-2
of the South Dakota Codified Laws requires out-of-state
sellers to collect and remit sales/use tax “as if the seller had
a physical presence in the state.”36 This economic presence
nexus standard applies only to out-of-state sellers that, on
an annual basis, deliver more than $100,000 of goods or
services to customers in South Dakota or engage in 200 or
more retail transactions with South Dakota customers.37
This South Dakota legislation, S. 106, expressly provided
that its economic presence nexus standard for use tax collection would not be applied retroactively by the South
Dakota Department of Revenue, and that enforcement
of the statute would be stayed until the courts upheld the
constitutionality of the economic presence nexus standard
by overruling National Bellas Hess and Quill.38
S. 106 was designed to receive expedited judicial review
by having the South Dakota Department of Revenue
file a declaratory judgment action against a suitable
group of remote sellers asking the state trial court to
find National Bellas Hess and Quill obsolete in light of
current economic realities. South Dakota only has two
levels of courts, making it possible for the Department
to get this issue before the U.S. Supreme Court that
much more quickly. This expedited judicial review of
South Dakota’s economic presence nexus standard played

© 2018 CCH INCORPORATED AND ITS AFFILIATES. ALL RIGHTS RESERVED.

45

STATE LAW & STATE TAXATION CORNER

out as intended. The South Dakota trial court granted
summary judgment to the defendant retailers, Wayfair,
Inc., Overstock.com, Inc. and Newegg, Inc., the South
Dakota Supreme Court affirmed that decision, and the
U.S. Supreme Court agreed to hear the state’s appeal of
the decision in early 2018.
The 5-4 majority opinion that Justice Kennedy wrote
is very skimpy on facts, in part because the litigation of
the Wayfair case proceeded so quickly that the parties
did not have time to develop much of a record in the
case. Wayfair, Inc., Overstock.com, Inc. and Newegg,
Inc. were all remote sellers with no physical presence in
South Dakota.39 The Department had targeted retailers
with significant sales revenues for this litigation: Wayfair,
Inc. had $4.7 billion of online sales of home goods and
furniture in 2017, while Overstock.com, Inc. had over
$1.7 billion of sales of products ranging from home goods
and furniture to clothing and jewelry in that year, and
Newegg, Inc. was “a major online retailer of consumer
electronics in the United States.”40 Justice Kennedy did not
cite the portion of those sales that were made to customers in South Dakota, a very sparsely populated state, but
each of the defendant retailers easily surpassed the South
Dakota use tax nexus statute’s threshold of $100,000 of
sales to South Dakota customers or 200 sales transactions
with South Dakota customers.41
Justice Kennedy’s opinion is fuzzy about how much
use tax revenue states were losing because of the physical
presence nexus standard of National Bellas Hess and Quill.
Justice Kennedy cited a 2013 estimate by the California
State Board of Equalization that National Bellas Hess and
Quill were causing states to lose $8 to $33 billion—quite
a large range—of use tax revenue every year and a 2017
report by the General Accounting Office that estimated
state use tax revenue losses of $8 to 13 billion every year.42
Justice Kennedy also favorably cited South Dakota’s own
brief, which estimated $23 to $33.9 billion of uncollected
use taxes on electronic commerce transactions nationwide
and $48 to $58 million of uncollected South Dakota use
taxes on such transactions.43 Justice Kennedy also noted,
with no apparent trace of irony, that South Dakota relies
extra heavily on sales and use tax revenues because it is
one of the handful of states that has decided not to enact
an income tax.44
The various opinions in the Wayfair case did not cite
any studies or other evidence of how difficult (or easy) it is
for remote sellers, particularly smaller retailers, to comply
with the various rates, exemptions and other provisions
in the state and use tax laws of the approximately 10,000
state and local jurisdictions imposing such taxes. This is
a surprising and unfortunate shortcoming because the
46
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Supreme Court adopted the physical presence nexus
standard in National Bellas Hess, and reaffirmed it in Quill,
out of a serious concern that requiring remote sellers
with no physical presence in a state to accurately collect
the various use taxes in the state would unduly burden
interstate commerce.
Indeed, Justice Kennedy’s majority opinion overruling National Bellas Hess and Quill was built more on
sweeping philosophical statements than legal precedents.
At the beginning of the opinion, he referred to the
“serious inequity Quill imposes” on states like South
Dakota, noting that he had concurred in the Commerce
Clause portion of the Quill Corporation decision solely
on stare decisis grounds.45 Justice Kennedy quoted legal
commentators as having dismissed the Quill physical
presence nexus standard as “an inefficient ‘online sales
tax loop loophole’ that gives out-of-state businesses an
advantage”46 and having declared that “‘while nexus rules
are clearly necessary’ the Court ‘should focus on rules
that are appropriate to the twenty-first century, not the
nineteenth.’”47 Adopting this line of criticism, Justice
Kennedy opined that:
Each year, the physical presence rule becomes further
removed from economic reality and results in significant losses for the States. These critiques underscore
that the physical presence rule, both as first formulated
and as applied today, is an incorrect interpretation of
the Commerce Clause.48
Justice Kennedy’s conclusion that “Quill is flawed on its
own terms” was based on three key points:
First, the physical presence rule is not a necessary
interpretation of the requirement that a state tax must
be “applied to an activity with a substantial nexus
with the taxing State.” Complete Auto, 430 U.S., at
279. Second, Quill creates rather than resolves market
distortions. And third, Quill imposes the sort of arbitrary, formalistic distinction that the Court’s modern
Commerce Clause precedents disavow.49
On this first point, Justice Kennedy noted that the
Supreme Court’s Complete Auto Transit opinion requires
that “[t]here just be ‘a substantial nexus’ with the taxing
State, not necessarily a physical presence of the taxpayer
in that state.”50 He then conflated the Due Process Clause
and Commerce Clause nexus standards, discarding Justice
Stevens’ careful analysis in Quill of the disparate objectives
of these two constitutional protections for out-of-state
taxpayers, because:
SEPTEMBER–OCTOBER 2018

When considering whether a State may levy a tax,
Due Process and Commerce Clause standards may not
be identical or coterminous, but there are significant
parallels. The reasons given in Quill for rejecting the
physical presence rule for due process purposes apply
as well to the question whether physical presence is a
requisite for an out-of-state seller’s liability to remit
sales taxes. Physical presence is not necessary to create
a substantial nexus.51

firms simply because of the organizational form they
choose” while the rest of the Court’s jurisprudence “is
all about preventing discrimination between firms.”
In effect, Quill has come to serve as a judicially created tax shelter for businesses that decide to limit
their physical presence and still sell their goods and
services to a State’s consumers—something that has
become easier and more prevalent as technology has
advanced.

Justice Kennedy also dismissed the concerns expressed in
the National Bellas Hess and Quill decisions that without
the physical presence rule, states might unduly burden
interstate commerce by requiring out-of-state sellers to collect use taxes of thousands of different taxing jurisdictions
in the state. Justice Kennedy explained that “the administrative costs of compliance, especially in the modern
economy with its Internet technology, are largely unrelated
to whether a company happens to have a physical presence
in a State. … [U]nder Quill, a small company with diverse
physical presence might be equally or more burdened by
compliance costs than a larger remote seller. The physical
presence rule is a poor proxy for the compliance costs
faced by companies that do business in multiple states.”52
Unfortunately, there was little or no evidence in the record
in the Wayfair case on which to draw a real conclusion as
to whether advances in sales tax software programs and
other technology have mitigated the compliance burdens
on smaller remote sellers. Toward the end of his opinion,
Justice Kennedy belatedly acknowledged this point, with
this blithe hope:

Worse still, the rule produces an incentive to avoid
physical presence in multiple States. Distortions
caused by the desire of businesses to avoid tax collection mean that the market may currently lack
storefronts, distribution points, and employment
centers that otherwise would be efficient or desirable.
… Rejecting the physical presence rule is necessary to
ensure that artificial competitive advantages are not
created by this Court’s precedents.54

Eventually, software that is available at a reasonable
cost may make it easier for small businesses to cope
with these problems. Indeed, as the physical presence rule no longer controls, those systems may well
become available in a short period of time, either
from private providers or from state taxing agencies
themselves.53
On the second point that the physical presence nexus
standard distorts the retail marketplace, Justice Kennedy
offered this extended commentary:
Quill puts both local businesses and many interstate
businesses with physical presence at a competitive
disadvantage relative to remote sellers. Remote sellers
can avoid the regulatory burdens of tax collection and
can offer de facto lower prices caused by the widespread failure of consumers to pay the tax on their
own. This “guarantees a competitive benefit to certain
SEPTEMBER–OCTOBER 2018

This contention that the “judicially created tax shelter”
created by National Bellas Hess and Quill are ruining the
economies of American cities and towns was not supported
by facts in the record of the Wayfair case. Nevertheless,
later in his opinion, Justice Kennedy returned once again
to this theme that “[t]he physical presence rule [Quill]
defines has limited States’ ability to seek long-term
prosperity and has prevented market participants from
competing on an even playing field.”55
On the third point that the Quill physical presence nexus
standard was the type of arbitrary, formalistic distinction
that the Supreme Court’s modern Commerce Clause
precedents have disavowed, Justice Kennedy claimed
that “[t]he Court’s Commerce Clause jurisprudence has
‘eschewed formalism for a sensitive, case-by-case analysis
of purposes and effects.’ West Lynn Creamery, Inc. v. Healy,
512 U.S. 186, 201 (1994). Quill, in contrast, treats economically identical actors differently, and for arbitrary
reasons.”56 This was a signal that the Wayfair majority
opinion was not going to provide any real test for the
substantial nexus requirement of the Commerce Clause.
Indeed, the majority ultimately held:
In the absence of Quill and Bellas Hess, the first prong
of the Complete Auto test simply asks whether the tax
applies to an activity with a substantial nexus with
the taxing State. 430 U. S., at 279. “[S]uch a nexus
is established when the taxpayer [or collector] ‘avails
itself of the substantial privilege of carrying on business’ in that jurisdiction.” Polar Tankers, Inc. v. City
of Valdez, 557 U.S. 1, 11 (2009).57
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Justice Kennedy did acknowledge that principles of
stare decisis counseled that the Court should adhere to
its precedents, but he nevertheless concluded that “stare
decisis can no longer support the Court’s prohibition of a
valid exercise of the States’ sovereign power” to collect tax
revenue to perform their public functions.58 After all, 41
states, two territories and the District of Columbia were
asking the Supreme Court to overrule the physical presence nexus standard of National Bellas Hess and Quill. The
Wayfair majority deferred to the interests of the states, as the
Supreme Court did so many times this term. And Justice
Kennedy offered the dismissive observation that since “the
physical presence rule as defined by Quill is no longer a
clean or easily applicable standard” because of efforts by
state tax agencies to nibble away at that nexus rule in the
electric commerce era, “arguments for reliance [on the
physical presence rule] based on its clarity are misplaced.”59
The majority easily concluded that Wayfair, Inc.,
Overstock.com, Inc. and Newegg, Inc., had established
substantial nexus in South Dakota because each of them
made well over $100,000 of sales, or 200 or more retail sale
transactions each year with South Dakota customers. This
clearly was a significant amount of sales activity in a state with
as small a population as South Dakota has. The majority was
also able to conclude that the South Dakota economic presence use tax nexus statute before the court did not unduly
burden interstate commerce because of (1) this safe-harbor
for small remote sellers in the statute, (2) the express statement in the statute that it would not be applied retroactively
by the South Dakota Department of Revenue, and (3) the
state’s decision to simplify its sales and use tax laws as a party
to the Streamlined Sales and Use Tax Agreement.60
The majority opinion added the caveat that “if some
small businesses with only de minimis contacts seek relief
from [use tax] collection systems thought to be a burden,
those entities may still do so under other theories. Those
issues are not before the Court in the instant case; but their
potential to arise in some later case cannot justify retaining this artificial anachronistic rule that deprives States of
vast revenues from major businesses” like Wayfair, Inc.,
Overstock.com, Inc. and Newegg, Inc.61
But this caveat is likely to provide little comfort to smaller
remote sellers in this post-Quill world. The Wayfair decision has upended use tax collection compliance for remote
sellers without providing any practical guideline for what
constitutes substantial nexus for purposes of the Commerce
Clause. One hundred thousand dollars of sales or 200 retail
transactions annually with customers in the taxing state
was a more than respectable safe-harbor for a tiny state like
South Dakota. However, this safe harbor might be viewed
as inadequate for larger states like Illinois, Iowa, Kentucky,
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Louisiana, Maine and Minnesota that have copied the
South Dakota factor presence use tax nexus statute.62 Other
states might adopt a less generous safe-harbor—or maybe
have no safe harbor at all—in their use tax nexus statutes.
The Wayfair majority opinion cited South Dakota’s participation in the Streamlined Sales and Use Tax Agreement as
a mitigating factor for upholding the constitutionality of
the South Dakota use tax nexus statute, but it is possible
that states that have not simplified their sales and use tax
laws along the lines of the Streamlined Sales and Use Tax
Agreement could still have a constitutional economic presence nexus statute under the holding of the Wayfair case.
Finally, there is a serious concern that some states might
decide to enforce their economic presence use tax nexus
statutes retroactively. Decisions of the Supreme Court are
generally considered to apply retroactively, and the majority opinion in Wayfair offers no assurance that states could
not retroactively apply the new economic presence nexus
standard of the Commerce Clause (although so far states
are taking the safer route of giving prospective application
to their nexus statutes). Remote sellers have ample reason
to be confused and concerned by the Wayfair decision.
Chief Justice Roberts wrote a strong dissenting opinion
in the Wayfair case, which was joined in by Justices Breyer,
Sotomayor and Kagan. The gist of their dissenting opinion was that while National Bellas Hess was wrongfully
decided in 1967:
E-commerce has grown into a significant and vibrant
part of our national economy against the backdrop
of established rules, including the physical presence
rule. Any alteration of those rules with the potential
to disrupt the development of such a critical segment
of the economy should be undertaken by Congress.
The Court should not act on this important question
of current economic policy solely to expiate a mistake
it made over 50 years ago.63
Indeed, Chief Justice Roberts noted that Congress continues to consider legislation that would address the nexus
standards for interstate sales and use tax collection, albeit
without being able to enact any of those bills into law. The
dissenting justices expressed the concern that:
Nothing in today’s decision precludes Congress from
continuing to seek a legislative solution. But by suddenly changing the ground rules, the Court may have
waylaid Congress’s consideration of the issue. Armed
with today’s decision, state officials can be expected to
redirect their attention from working with Congress on
a national solution, to securing new tax revenue from
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remote retailers. See, e.g., Brief for Sen. Ted Cruz et
al. as Amici Curiae 10-11 (“Overturning Quill would
undo much of Congress’ work to find a workable
national compromise under the Commerce Clause”).64
The dissenting justices also noted that the same GAO
Report that the majority cited for the “vast amounts” of
use tax revenues that the states were losing because of the
Quill physical presence nexus standard also determined
that “states and local governments are already able to
collect approximately 80 percent of the tax revenue that
would be available if there were no physical presence rule”
and that “[a]mong the top 100 Internet retailers that rate
is between 87 and 96 percent.”65 Indeed, with Amazon.
com now collecting use taxes from all the states with sales
taxes on the goods it sells over the Internet, the dissenting justices concluded that “[t]o the extent the physical
presence rule is harming States, the harm is apparently
receding with time.”66
Finally, the dissenting justices criticized the majority
for “breezily disregard[ing] the costs that its decision will
impose on retailers.” The GAO Report highlighted the
acute problems remote sellers can encounter with collection of use taxes: “Correctly calculating and remitting
sales taxes on all e-commerce sales will likely prove baffling
for many retailers. Over 10,000 jurisdictions levy sales
taxes, each with ‘different tax rates, different rules governing tax-exempt goods and services, different product category definitions, and different standards for determining
whether an out-of-state seller has a substantial presence’ in
the jurisdiction.”67 It is baffling that the majority opinion
gave this important Commerce Clause so little attention.
The burden of correctly collecting use taxes will be more
onerous for smaller remote sellers that do not have the
significant tax compliance resources of Amazon.com and
other large electronic commerce retailers.

Analysis of the Wayfair Case
It is disappointing that the Supreme Court decided to
overrule its National Bellas Hess and Quill precedents with
a narrow 5-4 opinion. It is always a major development
when the Supreme Court overrides one of its decisions,
even more so when it is overruling a legal rule that has
guided sales and use tax compliance for 50 years, as was
the case here. The likelihood of the Supreme Court taking this step increased significantly after Justice Kennedy
wrote his concurring opinion in the DMA case in 2015
and after Justice Gorsuch joined the Supreme Court in
2017. Nevertheless, the reputation of the Supreme Court
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would have been better served if there had been greater
consensus among the justices for discarding the 50-yearold physical presence nexus standard for collection of use
taxes by out-of-state sellers.
The Wayfair majority opinion is a bit disappointing, too,
in that it reads more like the work of arm-chair economists
than preeminent jurists analyzing legal doctrine. Justice
Kennedy and the four other justices who joined in the
majority opinion claimed that consumers patronize
e-commerce retailers in order to avoid having to pay state
and local sales and use taxes on their purchase transactions,
to the competitive disadvantage of Main Street retailers.
But is this really true? They did not cite evidence in the
record for this proposition, which they seemed to consider
self-evident. But Amazon.com has now been collecting
the sales and use taxes of most states for several years, yet
Amazon.com’s market share has continued to increase.
This suggests that while some consumers are undoubtedly
tax motivated, many others may be choosing to purchase
from e-commerce retailers instead of from local bricks and
mortar stores for any number of non-tax factors, including
superior service, a greater variety of merchandise offerings,
and the convenience of not having to travel and wait in long
check-out lines at the local store. It would not be surprising
if the e-commerce industry continues to grow at the expense
of bricks and mortar stores even with the sales/use tax collection playing field now leveled by the Wayfair decision.
The majority in the Wayfair case also may have overstated
how remote sellers have gamed the physical presence nexus
standard of Quill in order to obtain a tax advantage over
bricks and mortar retailers. At one time, it was actually
perceived to be easier to sell to customers in a physical
store, where the customer could touch the merchandise and
receive advice from the store clerk and the customer could
easily return the merchandise for a refund. As customers
have undoubtedly become more comfortable shopping on
the Internet, a number of e-commerce retailers have added
distribution centers and service support as their e-commerce
retail businesses have grown, thereby expanding their nexus
footprint. Again, Amazon.com is a case in point. It is not
always economically feasible to operate a successful retail
business nationwide (or worldwide) with physical presence
in only a few states. Retailers will adapt their business model
to serve their customers and increase revenue and profits.
What does seem clear from the Wayfair case is that the
Supreme Court has totally upended sales/use tax compliance by remote sellers. For 50 years, one of the few
certainties in state and local taxation was that out-of-state
sellers could not be required to collect the use tax of the
customer’s state unless the seller maintained a physical
presence in that state. In lieu of that long-established
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physical presence nexus standard, the Supreme Court
has now given us an impractical case-by-case analysis of
whether the remote seller is “availing itself of the substantial privilege of carrying business” in the taxing state. The
answer presumably will almost always be yes, at least in
the eyes of the state tax courts where most nexus issues are
decided. But will the Supreme Court be willing to flesh
out its new economic presence nexus standard by deciding
more use tax collection cases? That is doubtful because
the Supreme Court’s docket is so limited, yet the Wayfair
decision seems to invite more litigation between out-ofstate sellers and state taxing agencies to better define what
the new economic presence nexus standard really means
for collection of use taxes on interstate sales transactions.
The prevailing wisdom is that many states will adopt
the South Dakota factor presence economic nexus statute
that the Supreme Court blessed in the Wayfair case, but
it is not clear that its safe harbor will work for all states.
A court might hold that larger states that already have
adopted this nexus statute, like Illinois, Iowa, Kentucky,
Louisiana, Maine and Minnesota, need to provide a
higher sales threshold than South Dakota’s safe harbor
of $100,000 of annual sales or 200 retail transactions
with customers in the state so that the state is not unduly
burdening interstate commerce.
It is also possible, however, that states might be able to
adopt an even lower sales threshold (or no threshold at all)
or decide to retroactively apply their economic presence
nexus statute because the Supreme Court provided such
a vague substantial nexus standard in its Wayfair decision. After all, many states already have “anti-Bellas Hess”
nexus provisions in their sales and use tax laws stating,
for example, that advertising to consumers in the state
creates a use tax collection obligation for the out-of-state
seller. These anti-Bellas Hess nexus statutes have not been
enforced in the wake of the Quill case, but it would appear
that they are now constitutional in light of the Wayfair
decision. Nothing in the Wayfair decision would appear to
prohibit such aggressive applications of the new economic
presence nexus standard for collection of use taxes. It is
safe to say that the Wayfair case will not be the last word
on this important constitutional issue.
It is also safe to say that the majority in the Wayfair
case should have given more thought to the serious sales/
use tax compliance burdens that the Supreme Court’s
new economic presence nexus standard will impose on
smaller remote sellers. After all, this was the linchpin of
the National Bellas Hess and Quill decisions, and this issue
was fully briefed in the Wayfair case. Large remote sellers
like Amazon.com have the tax compliance resources to
correctly calculate and collect state and local sales/use taxes
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on their interstate sales transactions. But smaller remote
sellers, including many of the third-party sellers operating
on the Amazon.com platform, lack those tax compliance
resources. Those are the remote sellers that are going to feel
the real impact of the Wayfair decision, as they struggle to
implement sales/use tax compliance systems (or possibly
go out of business).
The Wayfair case clearly has implications beyond sales
and use taxes. There is no longer a viable question of
whether states can apply an economic presence nexus
standard to income taxes, gross receipts taxes and corporate franchise taxes, at least for businesses that do not
enjoy the nexus protection of Public Law 86-272.68 The
Supreme Court’s new economic presence nexus standard
for the Commerce Clause bears an eerie similarity to
the “substantial economic presence” nexus standard that
the West Virginia Supreme Court adopted in State Tax
Commissioner v. MBNA America Bank in 2006, holding
that the Commerce Clause did not bar the imposition of
the West Virginia income tax on a Delaware-based credit
card issuer that did not maintain any physical presence in
that state.69 It will be interesting to see how states apply
this aspect of the Wayfair decision, as it would be a huge
tax compliance burden if a multistate business has to file
income tax returns with every state (and local jurisdiction)
where the business has sources of income. In recent years,
a number of states have enacted factor presence nexus
statutes for their income taxes, which are now presumably constitutional under the holding of the Wayfair case.
But the same questions are going to arise regarding how
aggressive states can be in asserting income tax nexus over
businesses with no physical presence in the state.
All of this creates an urgency for Congress to exercise its
authority under the Commerce Clause to give a legislative
answer as to what should constitute nexus for sales and
use taxes, income taxes and other types of state taxes on
businesses operating in interstate commerce. It is probably
unrealistic after the Wayfair decision to think that Congress
would adopt the physical presence nexus standard for state
tax nexus, let alone extend Public Law 86-272 to sales and
use taxes. Congress might also find it impractical to enact a
factor presence nexus statute with several tiers of safe harbors
geared to the size of the taxing state’s marketplace for the
out-of-state business. Assuming that Congress wants to
set a uniform, nationwide state tax nexus standard for the
Commerce Clause, a viable option could be a single safe
harbor based on gross sales revenue of the out-of-state business exceeding a level of, say, $10 million to prevent states
from subjecting smaller businesses from unduly burdensome use tax collection obligations and multistate income
tax or business-privilege tax return filing obligations. As
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the Supreme Court has pointed out on multiple occasions,
Congress is far better suited than the courts are to make the

policy decisions inherent in defining a uniform nationwide
nexus standard for state taxes in this 21st century.
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