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IRS and Massachusetts Rule on the Income Tax 
Classifi cation of a Delaware Series Limited 
Liability Company—But Questions Still Abound

Introduction
For more than ten years, the Delaware limited li-
ability company laws have provided for a “series 
LLC” form of business organization that is essentially 
a subset of LLCs within the overall LLC, with each 
series consisting of a separate pool of assets, liabili-
ties and stream of earnings. Three years ago, Illinois 
adopted its own series LLC statute that more clearly 
states that each series of the Illinois series LLC will 
be treated as a separate business entity for corporate, 
commercial and possibly tax purposes. Series LLCs 
have been hailed as a convenient device to create the 
effect of separate sister LLCs with less organizational 
documentation and fi ling fees, but the novelty of the 
series LLC has discouraged many corporate and tax 
lawyers from recommending this form of business 
organization to their clients.

Until this year, there were no federal or state rul-
ings on the income tax classifi cation treatment of 
series LLCs. In January 2008, the IRS issued Private 
Letter Ruling 200803004,1 which concluded that 
the federal “check-the-box” rules separately applied 
to each series in what is believed to be a Delaware 
series LLC. A month later, the Massachusetts Depart-
ment of Revenue applied a more detailed analysis to 
reach the same conclusion in its Letter Ruling No. 
08-2,2 which appears to address the same Delaware 
series LLC.

This federal private letter ruling does not necessarily 
mean that the IRS has decided to give separate entity 
treatment to the series in every series LLC. Indeed, 
treating the series in the series LLC as separate entities 
can give rise to adverse tax consequences, and it is 
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possible that if the IRS is presented with a different set 
of facts, e.g., a series LLC in which members intend 
to utilize the assets of the various series in a common 
business operation, the IRS would classify that series 
LLC as a single tax partnership.

Nevertheless, these two rulings do provide support 
to series LLCs that want to be classifi ed as a group 
of separate partnerships, 
disregarded entities and/
or corporations for state 
income tax purposes. 
However, a host of other 
state tax questions remain 
unanswered regarding se-
ries LLCs. These questions 
will need to be carefully 
thought through before a 
multiform business is organized as a series LLC in-
stead of as a group of separate and distinct LLCs.

The Delaware Series LLC Laws
The Delaware legislature created the Delaware series 
LLC in 1996 through the addition of Section 18-215 
(the “Delaware Series LLC Law”) to the Delaware 
Limited Liability Act.3 Section 18-215(a) of the Dela-
ware LLC Act provides that:

A limited liability company agreement may es-
tablish or provide for the establishment of one or 
more designated series of members, managers, 
limited liability company interests or assets. Any 
such series may have separate rights, powers or 
duties with respect to specifi ed properties or obli-
gations of the limited liability company or profi ts 
and losses associated with specifi ed property or 
obligations, and any such series may have a sepa-
rate business purpose or investment objective.4

Each series in a Delaware series LLC may carry on 
any lawful for-profi t or nonprofi t business, purpose 
or activity other than a banking business.5 As a result 
of the 2007 amendments to the Delaware Series 
LLC law, unless otherwise provided in the series 
LLC agreement, each series shall have the power 
and capacity, in its own name, to contract, hold title 
to assets (including real, personal and intangible 
property), grant liens and security interests, and sue 
and be sued.6 

The key provision in the Delaware Series LLC Law 
is Section 18-215(b), which provides:

Notwithstanding anything to the contrary set forth 
in this chapter or under other applicable law, in 
the event that a limited liability company agree-
ment establishes or provides for the establishment 
of 1 or more series, and if the records maintained 
for any such series account for the assets associ-
ated with such series separately from the other 

assets of the limited li-
ability company, or any 
other series thereof, and 
if the limited liability 
company agreement 
so provides, and if no-
tice of the limitation 
on liabilities of a series 
as referenced in this 
subsection is set forth 

in the certifi cate of formation of the limited li-
ability company, or any other series thereof, then 
the debts, liabilities, obligations and expenses 
incurred, contracted for or otherwise existing 
with respect to a particular series shall be en-
forceable against the assets of such series only, 
and not against the assets of the limited liability 
company generally or any other series thereof, 
and, unless otherwise provided in the limited 
liability company agreement, none of the debts, 
liabilities, obligations and expenses incurred, 
contracted for or otherwise existing with respect 
to the limited liability company generally or any 
other series thereof shall be enforceable against 
the assets of such series.7

The two linchpins to achieving this separate limited 
liability for each series of the Delaware series LLC 
are that (1) the series LLC must clearly attribute each 
of its assets to a specifi c series of the LLC and (2) the 
series LLC must put creditors and investors on no-
tice of this limitation of liability of each series in the 
certifi cate of formation that the series LLC fi les with 
the Delaware Secretary of State’s offi ce. Presumably, 
any other state that recognizes the limited liability of 
each series would require that the series LLC provide 
similar notice in the instrument that the LLC fi les to 
qualify to do business in that state.

The Delaware Series LLC Law provides consider-
able fl exibility as to how the LLC designates the assets 
of each series. Section 18-215(b) explains that:

Records maintained for a series that reasonably 
identify its assets, including by specifi c listing, 

This federal private letter ruling 
does not necessarily mean that the 
IRS has decided to give separate 
entity treatment to the series in 

every series LLC.
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category, type, quantity, computational or al-
location formula or procedures (including a 
percentage or share of any asset or assets) or by 
any other method where the identity of such as-
sets is objectively determinable, will be deemed 
to account for the assets associated with such se-
ries separately from the other assets of the limited 
liability company, or any 
other series thereof.8

The notice of the lim-
ited liability of each series 
of the Delaware series 
LLC does not have to be 
extensive either. Accord-
ing to Section 18-215(b), 
“[n]otice in a certifi cate of 
formation of the limitation 
on liabilities of a series as 
referenced in this subsection shall be suffi cient for all 
purposes of this subsection whether or not the limited 
liability company has established any series when 
such notice is included in the certifi cate of formation, 
and there shall be no requirement that any specifi c 
series of the limited liability company be referenced 
in such notice. The fact that a certifi cate of formation 
that contains the foregoing notice of the limitation 
on liabilities of a series is on fi le in the offi ce of the 
Secretary of State shall constitute notice of such limita-
tion on liabilities of a series.”9 A member or manager 
of a Delaware series LLC may agree to be personally 
obligated to pay any or all of the debts, obligations 
and liabilities of one or more series of the LLC.10

The Delaware Series LLC Law allows the LLC Agree-
ment to provide for classes or groups of members or 
managers associated with a series having such rela-
tive voting rights and other duties and powers as the 
LLC Agreement may provide.11 The LLC Agreement 
may grant to all or certain identifi ed members or 
managers, or a specifi c class or group of the members 
or managers associated with a series, the right to vote 
separately, or with all or any class or group of the 
members or managers associated with the series on 
any matter. Voting by members or managers associ-
ated with a series may be on a per capita, number, 
fi nancial interest, class group or any other basis.12

As for the management of a particular series in the 
Delaware series LLC, the default rule is that:

Unless otherwise provided in a limited liability 
company agreement, the management of a series 

shall be vested in the members associated with 
such series in proportion to the then current 
percentage or other interest of members in the 
profi ts of the series owned by all of the mem-
bers associated with such series, the decision of 
members owning more than 50 percent of the 
said percentage or other interest in the profi ts 

controlling; provided, 
however, that if a lim-
ited liability company 
agreement provides 
for the management of 
the series, in whole or 
in part, by a manger, 
the management of the 
series, to the extent 
so provided, shall be 
vested in the manager 
who shall be chosen 

in the manner provided in the limited liability 
company agreement.13

Except as otherwise provided in the LLC Agreement, 
any event under the Delaware LLC Act or in the LLC 
Agreement that causes a manager to cease to be a 
manager with respect to a particular series shall not, 
by itself, cause the manager to cease to be a manager 
of the series LLC or of another series of the LLC.14

A series LLC may make distributions to the members 
of a particular series out of the profi ts or assets of that 
series, as long as the distribution does not cause the 
liabilities of the series to exceed the fair market value 
of its assets.15

Unless otherwise provided in the LLC Agreement, 
a member shall cease to be associated with a series, 
and shall cease to have the power to exercise any 
rights or powers of a member with respect to that 
series, upon the assignment of all the member’s LLC 
interest with respect to that series.16 Except as oth-
erwise provided in the LLC Agreement, any event 
that causes a member to cease to be associated with 
a series shall not, by itself, cause the member to 
cease to be associated with any other series in the 
LLC, or terminate the continued membership of the 
member in the LLC or cause the termination of the 
series, regardless of whether the member was the last 
remaining member associated with the series.17

In addition, the Delaware Series LLC Law pro-
vides that “a series may be terminated and its affairs 
wound up without causing the dissolution of the 
limited liability company” and the termination of 

These provisions in the Illinois 
Series LLC Law make it clearer 

that each series in an Illinois series 
LLC will be treated as a separate 
legal entity for state law purposes 
than is the case with the Delaware 

Series LLC Law.
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the series does not affect the limitation of liabilities 
of such series.18 A series is considered to be ter-
minated and its affairs wound up either upon the 
dissolution of the LLC or upon the fi rst to occur of 
the following events: 
(1) At the time provided in the LLC Agreement; 
(2) Upon the happening of termination events 

specifi ed in the LLC Agreement;
(3) Upon the affi rmative vote of the members of 

the series; or
(4) By decree of the Delaware Chancery Court, where 

requested by a member or manager of a series 
when “it is not reasonably practicable to carry 
on the business of the series in conformity with a 
limited liability com-
pany agreement.”19

While the Delaware 
Series LLC Law lays out 
in considerable detail the 
concepts that each series 
of the LLC is deemed 
to have separate assets, 
profi ts and liabilities, with 
its own members and managers; that a series can 
contract, hold title to assets, grant security interests 
and sue and be sued in its own name; and that a 
series can be terminated without impacting the other 
series or causing the dissolution of the LLC, there is 
no specifi c statement in the Delaware Series LLC Law 
that each series is a separate legal entity distinct from 
the other series and the LLC itself.

The Illinois Series LLC Law
Illinois enacted its series LLC law as of July 1, 2005, 
again by adding a new Section 37-40 (the “Illinois 
Series LLC Law”) to the Illinois Limited Liability Com-
pany Act.20 The Illinois Series LLC Law bears many 
similarities to the Delaware Series LLC Law previously 
discussed. According to Section 37-40(a):

An operating agreement may establish or pro-
vide for the establishment of designated series of 
members, managers or limited liability company 
interests having separate rights, powers or duties 
with respect to specifi ed property or obligations 
of the limited liability company or profi ts and 
losses associated with specified property or 
obligations, and to the extent provided in the 
operating agreement, any such series may have 
a separate business purpose or objective.21

The creation of a series in an Illinois series LLC is 
accomplished by the fi ling of a Certifi cate of Desig-
nation with the Illinois Secretary of State’s offi ce for 
each series.22 

As in the Delaware Series LLC Law, Section 
37-40(b) requires that the Illinois series LLC maintain 
separate and distinct records for each series, and the 
assets associated with the series, and that notice of the 
limitation on liabilities of a series be set forth in the 
articles of organization of the LLC and the Certifi cate 
of Designation for the series fi led with the Illinois 
Secretary of State’s offi ce.23 If these requirements are 
satisfi ed, Section 37-40(b) then provides that:

The debts, liabilities and 
obligations incurred, 
contracted for or oth-
erwise existing with 
respect to a particular 
series shall be enforce-
able against the assets of 
such series only, and not 
against the assets of the 

limited liability company generally or any other 
series thereof, and unless otherwise provided 
in the operating agreement, none of the debts, 
liabilities, obligations and expenses incurred, 
contracted for or otherwise existing with respect 
to the limited liability company generally or any 
other series thereof shall be enforceable against 
the assets of such series.24

Illinois improved on the Delaware Series LLC Law, 
however, by expressly stating in Section 35-40(b) that 
a “series with limited liability shall be treated as a 
separate entity to the extent set forth in the articles of 
organization.”25 Section 35-40(b) also authorizes the 
LLC and any of its series to “elect to consolidate their 
operations as a single taxpayer to the extent permitted 
under applicable law, elect to work cooperatively, 
elect to contract jointly or elect to be treated as a 
single business for purposes of qualifi cation to do 
business in this or any other state. Such elections 
shall not affect the limitation of liability set forth in 
this Section except to the extent that the series have 
specifi cally accepted joint liability by contract.”26 
In addition, until last year, Section 35-40(b) went 
beyond the Delaware Series LLC Law by specifi cally 
stating that each series in the Illinois series LLC may, 
in its own name, contract, hold title to assets, grant 
security interests, sue and be sued, and otherwise 

It is also necessary in order for 
the federal check-the-box election 
regime to apply that each series of 
a series LLC be considered to be a 

“business entity.”
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conduct business and exercise the powers of an LLC 
under the Illinois LLC Act.27

These provisions in the Illinois Series LLC Law make 
it clearer that each series in an Illinois series LLC will be 
treated as a separate legal entity for state law purposes 
than is the case with the Delaware Series LLC Law.

To date, Iowa, Nevada, Oklahoma, Tennessee, 
Utah and Wisconsin also have enacted series LLC 
laws.28 While California 
has not yet enacted a series 
LLC statute, the California 
Franchise Tax Board has 
announced in its instruc-
tions to the California LLC 
tax return form that “each 
series in a series LLC is con-
sidered a separate LLC and 
must file its own [Form] 
568, Limited Liability Com-
pany Return of Income and 
pay its own separate LLC annual tax and fee if it is 
registered or doing business in California.”29 

Federal Income Tax 
Classifi cation of Series LLCs
Although the clear objective of the state series LLC 
statutes is to allow an LLC to conduct business as a 
group of separate and distinct sub-LLCs, it has been 
unclear whether the Internal Revenue Service would 
consider each series of the LLC to be a separate en-
tity for federal income tax purposes.30 This has been 
a particularly serious concern for Delaware series 
LLCs because, as noted earlier, the Delaware Series 
LLC Law does not expressly state that each series is a 
separate legal entity. The default rule under the Illinois 
Series LLC Law does provide that each “series with 
limited liability shall be treated as a separate entity to 
the extent set forth in the articles of organization,”31 
so it has been easier for tax advisors to conclude that 
the IRS should treat each series in an Illinois series 
LLC as a separate entity for tax purposes, with the 
federal “check-the-box” rules then being separately 
applied to each series.

As readers are aware, the federal “check-the-box” 
entity classifi cation regulations permit an unincor-
porated “eligible entity” to elect its own federal tax 
classifi cation.32 An eligible entity that has two or 
more owners may elect to be classifi ed as a part-
nership or as a corporation, while an eligible entity 
with only one owner may elect to be classifi ed 

as a disregarded entity or as a corporation.33 The 
default classifi cations for domestic LLCs under the 
check-the-box regulations are the partnership and 
disregarded entity classifi cations.

To be an “eligible entity,” the taxpayer must be 
treated as an “entity” for federal income tax purposes, 
it must be a “business entity,” and it cannot be a “per 
se” corporation.34 A series LLC clearly is not a “per 

se” corporation under 
any of the state enabling 
statutes or any other legal 
authority, but it has been 
less clear whether the IRS 
might consider each series 
in a series LLC to be a sep-
arate “entity” for federal 
income tax purposes. 

This was particularly 
the case with the series 
in a Delaware series LLC, 

which appears to be a hybrid with characteristics of 
both divisions within a corporation and corporate 
subsidiaries. For example, as pointed out earlier, until 
2007, the Delaware Series LLC Law did not provide, 
as the Illinois Series LLC Law always has, that each 
series has the power to enter into agreements, hold 
title to assets, sue or be sued, and otherwise transact 
business in its own name. On the other hand, the 
Delaware Series LLC Law does provide for separate 
management of each series, attribution of the assets 
of an LLC to specifi c series, and that each series has 
limited liability and the authority to make distribu-
tions out of its own assets and profi ts, subject only to 
the requirement that the series itself not be rendered 
insolvent by the distributions made to its members. 

The federal check-the-box regulations further 
muddle this issue by providing that “whether an 
organization is an entity separate from its owners 
for U.S. federal income tax purposes is a matter of 
U.S. federal tax law and does not depend on whether 
the entity is recognized as an entity under local 
law.”35 This statement in the check-the-box regula-
tions suggests that even the provision in the Illinois 
Series LLC Law stating that each “series with limited 
liability shall be treated as a separate entity to the 
extent set forth in its articles of organization” might 
not be dispositive of the question of whether each 
series constitutes a separate business entity for federal 
income tax purposes.

The federal case law and rulings on entity classifi -
cation questions generally have found a partnership 

If states decide to classify each 
series in a series LLC as a separate 
entity for income tax classifi cation 
purposes, it would make sense for 
the state also to apply its . . . nexus 

and apportionment rules on a 
series by series basis.



18 ©2008 CCH. All Rights Reserved.

to be a separate entity if its creation changed the 
legal and economic relationship among the owners 
of the organization and the assets that they contrib-
uted to the partnership, signifying an intention of 
the members to jointly conduct business for profi t.36 
Indeed, if the property owners gave up rights to sell, 
partition, encumber and manage the property by 
contributing legal title to the property to the part-
nership, the federal check-the-box regulations treat 
the partnership as a separate business entity.37 On 
the other hand, if the property owners formed the 
partnership merely to facilitate the sharing of their 
expenses associated with the property, the courts 
and the IRS have concluded that such a partnership 
will not to be treated as a business entity separate 
from the property owners because the owners did 
not change their legal and economic rights with 
respect to the property that they had contributed to 
the partnership.38 

There is legal precedent for treating the individual 
series in series trusts as separate legal entities for 
federal income tax purposes. In National Securities 
Series-Industrial Stock Series v. Commissioner,39 the 
Tax Court made an assumption in reaching its holding 
in the case that each series of a single investment trust 
was a separate taxable entity. In Rev. Rul. 55-416, 
the IRS acquiesced in the holding of the National 
Securities Series case and followed the Tax Court’s 
implied treatment of each series of a series trust as a 
separate taxable entity.40

In LTR 9819002,41 the IRS again determined that 
each series of a series trust was a separate entity 
owned by the trust benefi ciaries rather than by the 
trust itself for federal income tax purposes. Under the 
applicable state trust statute, if the trust and series 
declarations so provided, the interests in each series 
of the trust were to be treated as separate and distinct 
from the interests of the other series. The state statute 
also provided that the expenses, fees, charges, taxes 
and other liabilities of a particular series were to be 
paid out of the assets of that series. Finally, matters 
affecting a particular series were to be voted on only 
by the benefi ciaries of that series. Citing these facts, 
the IRS concluded in LTR 9819002 that each series 
of the trust constituted a separate business entity for 
federal income tax purposes.

The principles of the National Securities Series 
case and the foregoing IRS rulings would appear to 
apply rather easily to the series of a Delaware or Il-
linois series LLC. Like the series trusts addressed by 
the Tax Court and the IRS, the series LLC consists of 

separate pools of assets, income and liabilities cor-
responding to each series. Moreover, each series is 
separately managed, has limited liability, and can be 
terminated without causing the liquidation of other 
series or the LLC as a whole. Drawing on this anal-
ogy between a series trust and a series LLC, it was 
possible to conclude that each series in a Delaware 
or Illinois series LLC should be treated as an “entity” 
under the federal check-the-box regulations. 

It is also necessary in order for the federal check-
the-box election regime to apply that each series of 
a series LLC be considered to be a “business entity.”42 
Under the regulations and case law, a “business en-
tity” is an entity that provides a vehicle for conducting 
business transactions and sharing its gain, as distin-
guished from a trust that merely holds and conserves 
property.43 Under these rules, a series of a series LLC 
should be treated as a business entity if it carries on 
a profi t-making business and is not organized and 
operated merely to protect and conserve property 
for the owners of the series.

On January 18, 2008 the IRS fi nally issued a 
private letter ruling addressing the entity classifi ca-
tion of a series LLC.44 The entity referred to in LTR 
200803004 as “Trust” was a state business trust that 
divided its shares into several portfolios or series of 
portfolios that were separate from each other under 
the provisions of the Trust’s Declaration of Trust. 
Each Trust Portfolio was currently being taxed fed-
erally as a separate regulated investment company 
(a “RIC”) under Code Sec. 851. The Trust Portfolios 
had fi led federal check-the-box elections to be taxed 
as corporations.

The Trust planned to reorganize its mutual fund 
business as a series LLC under state law. Under the re-
organization plan, each Trust Portfolio would transfer 
its assets and liabilities to a series of the LLC (which 
was referred to in the ruling as an “LLC Portfolio”) in 
exchange for the membership interests in that series. 
The Trust Portfolio would then distribute the LLC 
Portfolio membership interests to the Trust Portfolio 
shareholders in complete liquidation. Alternatively, 
the Trust might be reorganized through a statutory 
conversion as a series LLC.

The taxpayer in LTR 200803004 represented that 
each LLC Portfolio consisted of a separate pool of 
assets, liabilities and stream of earnings and that 
the shareholders of an LLC Portfolio would be en-
titled to share in the income of that Portfolio. The 
ownership interests of the shareholders in an LLC 
Portfolio would be limited to the assets of that LLC 

State Law & State Taxation
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Portfolio in the event of the redemption, liquidation 
or termination of the LLC Portfolio. The expenses 
of a particular LLC Portfolio would be paid out of 
the LLC Portfolio’s own assets, and the creditors 
of an LLC Portfolio would be limited, under the 
applicable state law, to asserting a claim against 
the assets of the LLC Portfolio. Each LLC Portfolio 
would have its own investment objectives, policies 
and restrictions.

The taxpayer in LTR 200803004 also represented 
that the various Trust Portfolios wished to have dif-
ferent federal tax classifi cations. Each Type D LLC 
Portfolio currently had only one shareholder and 
proposed to be treated as a disregarded entity under 
the default rule of the federal check-the-box regu-
lations, while each Type P LLC Portfolio currently 
had two or more owners and proposed to be clas-
sifi ed as a tax partnership under the check-the-box 
regulations. The Type C LLC Portfolios planned to 
fi le check-the-box elections to continue to be clas-
sifi ed as associations taxable as a RIC for federal 
tax purposes.

Without offering much legal analysis, the IRS grant-
ed the federal tax classifi cations that the taxpayer had 
requested in LTR 200803004. As a result of applying 
the check-the-box regulations to each series in the 
series LLC, the IRS determined that the series would 
have the following tax classifi cations:

If each Type D LLC Portfolio had a single owner 
and did not fi le a check-the-box election to be 
treated otherwise, the Type D LLC Portfolio would 
be treated as a disregarded entity separate from 
its owners.
Each Type P LLC Portfolio and Type D LLC Port-
folio that had two or more owners would be 
treated as a tax partnership, as long as it did not 
fi le a check-the-box election to be classifi ed as 
a corporation.
If a Type C LLC Portfolio fi led a check-the-box 
election to be classifi ed as an association taxable 
as a corporation for federal income tax purposes, 
that would be its federal tax classifi cation until it 
made a new election to be treated otherwise.

State Income Tax Classifi cation 
of Series LLCs
On February 15, 2008, the Massachusetts Depart-
ment of Revenue concluded in Ruling No. 08-2 
that each series of a yet to be formed Delaware 
series LLC would be treated as a separate entity for 

Massachusetts income tax purposes, with the Mas-
sachusetts classifi cation of each series following its 
tax classifi cation under the federal check-the-box 
regulations.45 According to the facts presented in 
Ruling No. 08-2, a Massachusetts business trust (the 
“Trust”) was operating as a mutual fund under the 
Investment Company Act of 1940. The benefi cial 
interests in the Trust were divided into transferable 
shares of several Trust Portfolios, and each Trust 
Portfolio was taxed federally as a separate RIC under 
Code Sec. 851. 

The Trust proposed to reorganize its business 
operations as a Delaware series LLC. For several 
reasons, it appears that this was the same Trust that 
the IRS had addressed one month earlier in LTR 
200803004. First, the descriptions of the LLC Series 
that would result from the reorganization, the reor-
ganization steps, and the labeling of the resulting 
LLC Series as “Type D Series,” “Type P Series,” and 
“Type C Series” match the facts presented in LTR 
200803004. Second, the Department noted in Rul-
ing No. 08-2 that “in a private letter ruling issued 
to the taxpayers, the IRS ruled that each series of 
LLC will be treated as a separate entity for federal 
income tax purposes,” with each Type D Series 
being treated as a disregarded entity, each Type P 
Series and each Type D Series with more than one 
owner being treated as a partnership, and each Type 
C Series that fi led a check-the-box election to be 
classifi ed as an association taxable as a corporation 
receiving that tax classifi cation. The only IRS private 
letter ruling available online that fi ts this description 
is LTR 200803004.

The Department provided a detailed legal analysis 
in Ruling No. 08-2 of the Series LLC classifi cation 
issue, touching on most of the cases and IRS rulings 
previously discussed in this article. The Department 
noted that although it had not previously considered 
how a series LLC would be classifi ed for Massa-
chusetts income tax purposes, the Department had 
determined in its Letter Ruling 87-19 that each series 
of investment portfolios to which a RIC had allotted 
its assets constituted a separate entity (a corporation 
trust) under the Massachusetts tax laws. Applying a 
similar analysis, the Department concluded in Ruling 
No. 08-2 that:

The LLC and the LLC Series will be set up simi-
larly to the trust and the separate series in Letter 
Ruling 87-19. The LLC will have no assets, li-
abilities or income because everything will be 
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allocated among the series and the function of 
the LLC is to make it easier to fi le amendments 
and other documents with the SEC. Each se-
ries will be separate with respect to the rights 
of shareholders and creditors. Under Section 
5.11(c) of the Operating Agreement, each LLC 
Series will consist of a separate pool of assets, li-
abilities and stream of earnings; the shareholders 
of an LLC Series may share in the income only 
of that LLC Series; the ownership interest of the 
shareholders in an LLC Series will be limited to 
the assets of that LLC Series upon redemption, 
liquidation, or termination of such LLC Series; 
the payment of the expenses, charges, and li-
abilities of an LLC Series is limited to that LLC 
Series’ assets; and votes of shareholders may be 
conducted by each LLC Series separately with 
respect to matters that affect only that particular 
LLC Series, except to the extent the 1940 Act 
requires shares to be voted as a single class 
of shares. Under Section 4.1 of the Operating 
Agreement, the creditors of each LLC Series are 
limited to the assets of that LLC Series for recov-
ery of expenses, charges, and liabilities. Under 
Section 5.11(b) of the Operating Agreement, 
each LLC Series will have its own investment 
objectives, policies and restrictions.

Therefore, based on Letter Ruling 87-19, the 
federal guidance of National Securities, Rev. Rul. 
55-416 and the IRS private letter ruling issued to 
the Taxpayers, each LLC Series should be classi-
fi ed as a separate entity for Massachusetts income 
tax purposes.

The Department then turned to the question of 
how each LLC series would be classifi ed for Mas-
sachusetts income tax purposes. In TIR 97-8, the 
Department had announced that it would follow the 
federal check-the-box rules when determining the 
Massachusetts income tax classifi cation of an LLC. 
The Department concluded in Ruling 08-2 that it 
would “interpret the rules for classifying an LLC for 
Massachusetts income and corporate excise tax pur-
poses to extend to an LLC Series that is established 
within an LLC and is organized and governed pur-
suant to a limited liability company statute. Given 
that the LLC Series are established within LLC and 
are authorized, organized, and governed pursuant to 
the Delaware LLC Act, the Commissioner will adopt 
the federal classifi cation of each series.”46

Analysis of the IRS and 
Massachusetts Series 
LLC Rulings
The IRS’s issuance of LTR 200803004 does not nec-
essarily mean that the IRS has decided to treat every 
series LLC as a group of separate entities. After all, 
private letter rulings represent the IRS’s analysis of 
a particular taxpayer’s tax issue based on the facts 
presented by the taxpayer in its ruling request. Giving 
separate entity treatment to each series in a series LLC 
will make it more diffi cult to transfer assets among the 
series without triggering tax liability for the members, 
and it could create a number of other federal tax 
issues that could be avoided if the series LLC were 
classifi ed as a single tax partnership. If the members 
of a series LLC utilize the assets of the various series 
in an overarching business, signifying the intention of 
the members to jointly conduct a business for profi t, 
the IRS might well classify that series LLC as a single 
tax partnership. Thus, the IRS is likely to address the 
tax classifi cation of series LLCs on a facts and circum-
stances basis.

LTR 200803004 and Massachusetts Letter Ruling 
08-2 are signifi cant developments, however, in that 
they provide a road map to taxpayers that want the 
series in their series LLCs to be classifi ed as separate 
entities. The Massachusetts ruling did a particularly 
nice job of analyzing the tax classifi cation issue. Be-
cause most states with income taxes have adopted the 
federal check-the-box rules, it would not be surprising 
to see additional states issue rulings that the series in 
a series LLC are separate entities.

State Tax Issues Remain 
For Series LLCs
These recent rulings provide a clue as to how Delaware 
series LLCs (and presumably other state series LLCs) 
might be classifi ed for federal and state income tax 
purposes, but a number of important state tax ques-
tions remain unanswered.47 Until states tax agencies or 
legislatures address these issues, businesses managers 
and tax advisors are still operating in the dark when 
they consider whether to structure a business as a series 
LLC instead of as a group of separate LLCs.

The paramount question may be whether state tax 
authorities will treat each series in a series LLC as a 
separate entity for nexus purposes. If the business is 
organized as a group of separate and distinct sister 
LLCs, the business activities of one LLC in a state should 
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not create income tax or sales and use tax nexus for 
the other commonly owned LLCs in the group. The 
constitutional sales/use tax nexus standard is physical 
presence under the Supreme Court’s decision is Quill 
Corp. v. North Dakota,48 and the physical presence of 
an LLC in a state will not be attributable to its sister LLCs 
unless it is conducting activities in the taxing state on 
their behalf. Similarly, the state tax agencies would have 
to utilize such attributional nexus principles to ascribe 
the income tax nexus of one LLC to its sister LLCs.

The nexus consequences of a series LLC have yet 
to be addressed by the states. If a state tax agency 
treats each series in a series LLC as a separate entity 
for income/franchise tax classifi cation purposes, it 
would be logical for the state tax agency to take a 
consistent approach in determining whether a particu-
lar series has established income/franchise tax nexus 
to the state. This means that if the series is classifi ed 
as a corporation for entity classifi cation purposes, 
its business activities in the taxing state would not 
be attributable to the other series in the series LLC. 
If the series is classifi ed as a partnership, its in-state 
business activities might (or might not) fl ow through 
to the owners of the series, depending on whether 
the state has adopted the entity or aggregate theory 
of partnerships.49 Finally, if the series is classifi ed as 
a disregarded entity for federal and state income tax 
purposes, activities of the series presumably would 
create income tax nexus for its single owner.

If a state has not yet announced how it will classify 
series LLCs, however, which is the case for nearly all 
of the states, the income tax nexus consequences for 
the series in the series LLC is very much up in the air. 
The danger, of course, is that state tax agencies will 
determine nexus for the LLC as a whole, in which 
case the contacts of any series with the state would 
contaminate every other series in the LLC. This could 
be a state tax planning disaster.

The sales/use tax nexus analysis for series LLCs also 
is unresolved. As mentioned earlier, states are required 
under the Quill case to show that a vendor making 
a retail sale of tangible personal property or taxable 
services to a consumer located in the taxing state has 
physical presence in the state before the vendor can 
constitutionally be obligated to collect the state’s sales/
use tax from the consumer. Because the Illinois Series 
LLC Act expressly provides that each series in an Illinois 
series LLC will be treated as a separate entity unless the 
series LLC elects otherwise, it appears that the Illinois 
Department of Revenue should not assert sales/use 
tax nexus over a particular series unless that series has 

established physical presence in Illinois. However, the 
Delaware Series LLC Act is ambiguous about whether 
the respective series in a Delaware Series LLC will be 
treated as separate entities. The classifi cation of a series 
as a disregarded entity under the federal check-the-box 
regulations should not, at least as a theoretical matter, 
determine the sales/use tax nexus consequences for 
the series because the disregarded entity treatment of 
the series is a fi ction of the income tax laws. Again, 
attributional nexus principles must be thought through 
when analyzing whether a series is deemed to have 
physical presence in a state and thereby acquire sales/
use tax nexus in the state.

The other big state income/franchise tax question for 
series LLCs is whether the state allocation and appor-
tionment rules will be applied separately to each series 
or to the LLC as a whole. This raises several questions. 
First, states that have adopted the Uniform Division 
of Income for Tax Purposes Act (“UDITPA”) generally 
require that the taxpayer be taxable in at least one other 
state in order for the taxpayer to be entitled to utilize 
specifi c allocation and formulary apportionment to 
compute its state income tax liability.50 Similarly, a 
number of states have adopted the “throwback rule” to 
require that the numerator of the taxpayer’s sales factor 
in that state include the receipts from the taxpayer’s 
shipments of goods from a facility in the state to cus-
tomers located in other states in which the taxpayer 
does not have income tax nexus.51 

Therefore, it will matter greatly for state allocation 
apportionment purposes whether the state tax agency 
treats each series in a series LLC as a separate entity. If 
the state tax agency affords separate entity treatment 
to each series for entity classifi cation purposes, then 
it would be logical for the state to apply its specifi c 
allocation, formulary apportionment and throwback 
rules separately to each series. Following that line of 
thought, the net income of the series would be ap-
portioned with its own apportionment factors unless 
the series is engaged in a unitary business with its 
owner, or unless the series is treated as a disregarded 
entity, in which case states probably would require 
that the net income and apportionment factors of the 
series be “rolled up” to its owner or owners and that 
the apportionment be determined on the owner’s 
state income/franchise tax return. 

Of course, the apportionment consequences would 
be different if a state treats a series LLC as a single 
tax partnership. Under those circumstances, the net 
income of the various series probably would be aggre-
gated and apportioned with the group’s apportionment 
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factors. Hopefully, nonunitary states will refrain from 
applying this combined group apportionment ap-
proach to series LLCs because it would be at odds with 
the concept that each series in a series LLC represents 
a separate pool of assets, liabilities and income.

Conclusion
Notwithstanding the issuance of LTR 200803004 and 
Massachusetts Letter Ruling No. 08-2, critical state 

income/franchise tax and sales/use tax questions 
remain unresolved for series LLCs. If states decide 
to classify each series in a series LLC as a separate 
entity for income tax classifi cation purposes, it would 
make sense for the state also to apply its income tax 
and sales/use tax nexus and apportionment rules on a 
series by series basis. However, until these issues are 
resolved, the state tax uncertainty surrounding series 
LLCs will counsel caution in their use as a form of 
business organization.
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