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Introduction

Every decade or two, the U.S. Supreme Court agrees to decide a multi-state dispute 
over which state is entitled to claim custody of an unclaimed property item from 
the business (referred to as the “holder”) owing payment of the property item 
to its apparent owner. The Supreme Court’s 1965 opinion in Texas v. New Jersey 
formulated the two priority rules still utilized today to identify the state entitled 
to claim the unclaimed property item from the holder.1 The Supreme Court 
reaffirmed these priority rules in 1972 in Pennsylvania v. New York,2 and again in 
1993 in Delaware v. New York,3 to resolve competing state claims to unclaimed 
traveler’s checks and corporate dividend payments, respectively. Two years after the 
Pennsylvania v. New York decision, Congress enacted the Disposition of Abandoned 
Money Orders and Traveler’s Checks Act, codified as 12 USC §§2501–2503 (the 
“Federal Disposition Act”), which created a special set of federal statutory priority 
rules applicable to any unclaimed “money order, traveler’s check, or other similar 
written instrument (other than a third-party bank check) on which a banking or 
financial organization or a business association is directly liable.”4

On October 3, 2016, the Supreme Court agreed to allow a group of 21 plain-
tiff states to file a complaint with the Supreme Court, pursuant to its original 
jurisdiction powers, to challenge Delaware’s escheatment of unclaimed funds as-
sociated with uncashed “official checks” issued and sold by MoneyGram Payment 
Systems, Inc.5 This Arkansas v. Delaware case presents the question of whether 
these official checks constituted “money orders” or “other similar written instru-
ments (other than third party bank checks)” claimable by the states in which 
those official checks were sold, pursuant to the special federal statutory priority 
rules of 12 USC §§2501–2503, as the plaintiff states contend, or whether the 
official checks were ordinary check instruments subject to the federal common 
law priority rules of Texas v. New Jersey. If it is the latter, Delaware would have 
correctly claimed custody of all of the unclaimed official check funds in its capac-
ity as MoneyGram’s state of incorporation. This Arkansas v. Delaware litigation is 
only just underway, but, hopefully, the Supreme Court will approach the case as 
one of statutory construction of the critical (but undefined) terms “money order” 
and “other similar written instrument (other than a third party bank check)” 
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rather than reconsider the Texas v. New Jersey priority rules 
that have worked fairly well for holders and the states for 
over 50 years.

Development of the Supreme Court 
Unclaimed Property Priority Rules

In the late 1940s and early 1950s, the U.S. Supreme 
Court was presented with several cases in which a state 
was attempting to require a holder to report unclaimed 
property items to the state based on the state’s claim that 
it had jurisdiction under the Due Process Clause to apply 
its abandoned property laws to the holder and the property 
items were presumed abandoned under the state’s laws. 
In Connecticut Mutual Life Insurance Co. v. Moore,6 the 
Supreme Court upheld New York’s right to take custody 
of unclaimed proceeds of insurance policies that the de-
fendant insurance companies had issued on the lives of 
New York residents. Applying a due process “contacts” 
analysis, the Supreme Court held that, even though none 
of the defendant insurance companies were incorporated 
in New York, the state nevertheless had jurisdiction to 
require the insurance companies to report the property 
items to New York because the insurance companies were 
doing business in New York and the insureds resided in 
New York.7 The Supreme Court noted in its Connecticut 
Mutual Life opinion that the question of whether another 
state would also be able to claim the same property items 
from the insurance company was not before the Court.8

Three years later, in Standard Oil Co. v. New Jersey,9 the 
Supreme Court allowed New Jersey to claim custody of 
unclaimed dividend, wage and vendor checks from Stan-
dard Oil Company on the grounds that this holder was 
incorporated in New Jersey, even though Standard Oil’s 
books and records indicated that many of the owners of 
the unclaimed property items at issue were residing in 

states other than New Jersey. The Supreme Court again 
upheld the claimant state’s right to take custody of the 
unclaimed property from the holder because the holder 
was subject to the due process jurisdiction of the claimant 
state: “[W]e see no reason to doubt that, where the debtor 
and creditor are within the jurisdiction of a court, that 
court has constitutional power to deal with the debt.”10 
The Supreme Court ruled only upon the constitutionality 
of New Jersey’s claim to escheat the property at issue and 
emphasized that “[t]he claim of no other state to this prop-
erty is before us and, of course, determination of any right 
of the claimant state against New Jersey for the property 
escheated by New Jersey must await presentation here.”11

However, in Western Union Telegraph Co. v. Pennsylva-
nia, the Supreme Court held, in 1961, that Pennsylvania 
could not claim custody of unclaimed money order funds 
from Western Union because Pennsylvania would not 
be able to protect the company from the double liability 
that would result when New York, Western Union’s state 
of incorporation (and possibly other states), laid claim to 
the same property items.12 Again, the issue of which state 
possessed the superior right to claim the unclaimed money 
order funds in the possession of Western Union was not 
before the Court.

In Texas v. New Jersey,13 the Supreme Court was finally 
presented with the question of which state had the superior 
right to escheat items of intangible property:

The issue before us is not whether a defendant has 
had sufficient contact with a State to make him or 
his property rights subject to the jurisdiction of its 
courts, a jurisdiction which need not be exclusive … 
[W]e are faced here with the very different problem 
of deciding which State’s claim to escheat is superior 
to all others.14

New Jersey was claiming the unclaimed property items 
in its capacity as the state of incorporation of the holder, 
Sun Oil Company. Pennsylvania contended that it should 
be allowed to claim custody of all of the property items 
because it was the state of commercial domicile of Sun 
Oil. Meanwhile, Florida and Texas were claiming custody 
of certain items of the property on the grounds that the 
owners of the property resided in that state, or in the case 
of Texas, that the unclaimed property item was recorded 
on the books and records of two Sun Oil offices located 
in Texas.15

The Supreme Court recognized in its Texas v. New 
Jersey opinion that the Court finally needed to create a 
straightforward set of rules that states would follow when 
they claimed custody of unclaimed property from holders 

[Recently], the Supreme Court agreed 
to allow a group of 21 plaintiff 
states to file a complaint … to 
challenge Delaware’s escheatment 
of unclaimed funds associated with 
uncashed “official checks” issued 
and sold by [MoneyGram].
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(and that holders would use to report that property to the 
correct states). The Court explained that “[s]ince the States 
separately are without constitutional power to provide a 
rule to settle this interstate controversy and since there is 
no applicable federal statute, it becomes our responsibil-
ity in the exercise of our original jurisdiction to adopt a 
rule which will settle the question of which State will be 
allowed to escheat the intangible property.”16 The Supreme 
Court also emphasized the importance of establishing pri-
ority rules that would be easy for holders and the states to 
administer. For example, the Court rejected Pennsylvania’s 
suggestion that the unclaimed property items at issue in 
Texas v. New Jersey should be subject to escheat by the state 
of Sun Oil’s principal place of business (i.e., Pennsylvania) 
because the Court believed that:

[A]pplication of the rule Pennsylvania suggests would 
raise in every case the sometimes difficult question of 
where a company’s “main office” or “principal place 
of business” or whatever it might be designated is lo-
cated. Similar uncertainties would result if we were to 
attempt in each case to determine the State in which 
the debt was created and allow it to escheat. Any rule 
leaving so much for decision on a case-by-case basis 
should not be adopted unless none is available which 
is more certain and yet still fair.17

Under the two common law priority rules that the Su-
preme Court adopted in its Texas v. New Jersey decision, 
unclaimed property escheats, first, to the state of the last 
known address of the apparent owner of the property, as 
shown in the holder’s books and records.18 The Supreme 
Court explained that:

Adoption of such a rule involves a factual issue simple 
and easy to resolve, and leaves no legal issue to be 
decided … And by using a standard of last known 
address, rather than technical legal concepts of resi-
dence and domicile, administration and application 
of escheat laws should be simplified.19

The Supreme Court went on to provide a secondary 
priority rule that is applicable to “property owed persons 
(1) as to whom there is no record of any address at all, or 
(2) whose last known address is in a State which does not 
provide for escheat of the property owed them.”20 The 
Supreme Court decided that the holder’s state of corporate 
domicile (i.e., its state of incorporation) would be allowed 
to take custody of the property under this secondary 
priority rule, with the caveat that the state of last known 
address of the owner of the property could subsequently 

reclaim the property from the holder’s state of corporate 
domicile if the owner’s state were able to prove that the 
owner resided in that state or “if and when its law made 
provision for escheat of such property.”21 When the Texas v. 
New Jersey case was decided in 1965, a significant number 
of states had not yet enacted unclaimed property laws.22

For more than 50 years, the Texas v. New Jersey priority 
rules have governed state claims to custody of unclaimed 
property from holders. In Pennsylvania v. New York,23 
Pennsylvania asked the Supreme Court to create a special 
priority rule for unclaimed Western Union money orders 
that, by their nature, typically had no record of a last 
known address of the sender or the payee. Pennsylvania 
urged the Court to prevent a “windfall” to the holder’s 
state of incorporation (i.e., New York) by giving the first 
priority claim to the state where the money order had 
been purchased (and where the sender of the money order 
presumably resided).24 The Supreme Court declined Penn-
sylvania’s request that the Court create a special exception 
to its two priority rules for money orders because:

[T]o vary the application of the Texas rule according 
to the adequacy of the debtor’s records would require 
this Court to do precisely what we said should be 
avoided—that is, “to decide each escheat case on the 
basis of its particular facts or to devise new rules of law 
to apply to ever developing new categories of facts.”25

Moreover, the Supreme Court justices drew some com-
fort from the fact that:

Although Western Union has not kept ledger records 
of addresses [for the senders or payees of money or-
ders], the parties stipulated, and the Special Master 
found, that money order applications have been re-
tained in the company’s records “as far back as 1930 
in some instances and are generally available since 
1941.” Report 9. To the extent that creditor addresses 
are available from those forms, the “windfall” to New 
York will, of course, be diminished.26

The Supreme Court remanded the Pennsylvania v. New 
York case to the Special Master to give Pennsylvania and 
the other claimant states an opportunity to research West-
ern Union’s money order applications for the purpose of 
establishing last known addresses for the senders or payees 
of particular money order items. To the extent the claimant 
states were able to prove up last known addresses, those 
states would be entitled to claim custody of the money 
order funds pursuant to the primary priority rule of Texas 
v. New Jersey.27
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In Delaware v. New York,28 the Court was again asked 
to vary the application of the Texas v. New Jersey priority 
rules, this time to determine which state was entitled to 
take custody of unclaimed dividends, interest and other 
securities distributions in the possession of financial inter-
mediaries such as banks, brokers and depositories that held 
title to the securities as “record owners” for the beneficial 
owner of the securities. As record owner of the securities, 
the financial intermediary was legally entitled to receive 
the securities distributions from the issuer of the securi-
ties, but the financial intermediary was then obligated to 
pass the securities distributions on to the next owner in 
the chain of title to the securities.29 Because most of the 
unclaimed securities distributions could not be traced to 
an identifiable beneficial owner, let alone to a last known 
address of the owner, the question before the Supreme 
Court in the Delaware v. New York case was how the 
secondary priority rule of Texas v. New Jersey should be 
applied to the unclaimed securities distributions.

The Supreme Court reaffirmed the applicability of the 
Texas v. New Jersey priority rules in its Delaware v. New 
York opinion and noted that no state may supersede these 
common law rules by seeking to establish a different prior-
ity under its state unclaimed property laws.30 The Supreme 
Court then determined that the relevant holders of the 
unclaimed securities distributions were the financial inter-
mediaries because the securities issuers already had satisfied 
their payment obligation by making the distributions of 
the dividend payments to the next record owner (i.e., the 
financial intermediaries) in the chain of title to the securi-
ties. This was the critical legal teaching of the Delaware v. 
New York case. The Supreme Court went on to hold that 
unless New York were able to prove that specific unclaimed 
distributions were owed to specific beneficial owners (or 
other financial intermediaries) residing in New York, the 
secondary priority rule of Texas v. New Jersey would award 
custody of those unclaimed securities distributions to the 
state of incorporation (most likely Delaware) of the finan-
cial intermediary holding the unclaimed distributions.31

Federal Statutory Priority Rules for 
Money Orders and Traveler’s Checks
In 1974, Congress responded to the holding of the  
Pennsylvania v. New York case by enacting a special set of 
federal statutory priority rules for any unclaimed “sum 
payable on a money order, traveler’s check, or other similar 
written instrument (other than a third party bank check) 
on which a banking or financial organization or a busi-
ness association is directly liable.”32 These federal priority  
rules in the Federal Disposition Act were a minor part of 
P.L. 93-495, a major piece of financial institution legisla-
tion, and codified as 12 USC §§2501–2503.33 Under 
these federal priority rules, such unclaimed funds are 
reportable, first, to the state in which the money order or 
traveler’s check was purchased. If the books and records 
of the holder do not indicate the state of purchase (or the 
laws of that state do not provide for the escheat or custo-
dial taking of the money order or traveler’s check funds), 
then the unclaimed funds are reportable to the state of 
the principal place of business of the holder “until another 
state shall demonstrate by written evidence that it is the 
state of purchase.”34

These federal statutory priority rules of the Federal 
Disposition Act effectively adopted the litigation posi-
tion of Pennsylvania and other claimant states in the 
Pennsylvania v. New York case. As discussed earlier, Penn-
sylvania had argued that the state where the money order 
was purchased should be presumed to be the state of the 
sender’s residence, essentially treating that state as the 
owner’s state of last known address under the primary 
priority rule of Texas v. New Jersey.35 The Supreme Court 
acknowledged in its Pennsylvania v. New York opinion that 
“Pennsylvania’s proposal has some surface appeal,” but the 
Court concluded that “we do not regard the likelihood of 
a ‘windfall’ for New York as a sufficient reason for carving 
out this exception to the Texas rule.”36

Congress concluded otherwise when it enacted the 
Federal Disposition Act. This federal legislation included 
several Congressional findings to support the application 
of the state of purchase priority rule to money orders and 
traveler’s checks. First, Congress found that “the books 
and records of banking and financial organizations and 
business associations engaged in issuing and selling money 
orders and traveler’s checks do not, as a matter of business 
practice, show the last known addresses of purchasers of 
such instruments.”37 Second, Congress found that “a sub-
stantial majority of such purchasers reside in States where 
such instruments are purchased.”38 Third, Congress found 
that “the States wherein the purchasers of money orders 
and traveler’s checks reside should, as a matter of equity 

It was inevitable that at some point 
the ambiguity of the terms “money 
order” and “third party bank check” 
… would give rise to a dispute among 
states as to which set of priority rules 
should be applied …
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among the several States, be entitled to the proceeds of 
such instruments in the event of abandonment.”39 Finally, 
Congress found that not distributing unclaimed money 
order and traveler’s check funds among all the states 
where those instruments were sold would impose an 
undue burden on interstate commerce, thereby invoking 
Congress’ authority under the Commerce Clause to enact 
these special federal priority rules for money orders and 
traveler’s checks.40

Congress provided definitions in the Federal Disposi-
tion Act for the terms “banking organization,” “business 
association” and “financial organization,” but not for the 
critical terms “money order,” “traveler’s check” and “third 
party bank check.”41 This is unfortunate because it creates 
ambiguity as to exactly what types of payment instruments 
are considered to be a “money order,” a “traveler’s check” 
or an “other similar written instrument (other than a 
third-party bank check)” subject to the priority rules of the 
Federal Disposition Act. A “traveler’s check” is commonly 
understood to be a prepaid check instrument with a speci-
fied denomination that a customer purchases in bearer form 
from a company like American Express and then makes 
payable to a particular merchant and countersigns in the 
presence of that merchant. Money orders are typically 
purchased at a Western Union office or a bank branch with 
the customer (sender) making payment to the issuer for the 
value of the money order (plus a fee) and furnishing the 
name of the payee that the Western Union or bank branch 
employee then inserts in the money order instrument. The 
money order instrument is then delivered to the payee at 
a Western Union office near the payee or, in the case of 
money order instruments sold at a bank branch, typically 
presented to the sender for his subsequent delivery to the 
payee. These Western Union or financial institution money 
orders are often used by consumers lacking a bank account 
on which the consumer could write a personal check or 
in situations where the consumer’s payee will not accept a 
personal check from the consumer. Western Union money 
orders are clearly subject to the priority rules of the Federal 
Disposition Act because that legislation was enacted to 
reverse the holding of the Pennsylvania v. New York case. 
Money order instruments labeled as such and issued and 
sold by financial institutions fit within the language of 12 
USC §2503 (i.e., the financial institution is directly liable 
to make payment on the money order). As a result, financial 
institutions have generally applied the priority rules of the 
Federal Disposition Act to such money order instruments 
that they sell to consumers.

But what did Congress mean when it carved “third 
party bank checks” out of the types of payment instru-
ments that are subject to the federal priority rules of 12 

USC §2503? “Third party bank checks” is not a technical 
term of general usage in the financial industry. Banks and 
other financial institutions have long reported unclaimed 
certified checks, cashier’s checks, teller’s checks and other 
“official bank checks” to the states utilizing the common 
law priority rules of Texas v. New Jersey, and there is little 
reason to think that Congress meant to apply the place 
of purchase and principal place of business priority rules 
to these types of checks, many of which may have a payee 
name and address in the financial institution’s records. Cer-
tified checks would not be subject to the priority rules of 
the Federal Disposition Act anyway because the financial 
institution only acts as a guarantor of the drawer’s payment 
obligation with respect to the certified check rather than 
being directly liable on the check, as required by 12 USC 
§2503. However, a financial institution would be directly 
liable to make payment on a cashier’s check. Indeed, the 
legislative history of the Federal Disposition Act discloses 
that the U.S. Treasury recommended to Congress that 
the provision that ultimately became 12 USC §2503 not 
apply to “third party payment bank checks.” It would be 
reasonable, then, to conclude that Congress was contem-
plating cashier’s checks and other “official checks” issued 
by financial institutions when it excluded “third party bank 
checks” from the scope of 12 USC §2503. Moreover, in 
light of Congress lumping “business associations” in with 
banking and financial organizations in Code Sec. 2503, 
it is arguable that cashier’s check-type instruments issued 
by payment processing companies are also removed from 
the coverage of 12 USC §2503 and, consequently, remain 
subject to the Texas v. New Jersey priority rules. This is an 
open question, however, because the Federal Disposition 
Act does not provide definitions of the terms “money 
order” and “third party bank check,” and no court has yet 
addressed this question.

The Arkansas v. Delaware Case
It was inevitable that at some point the ambiguity of the 
terms “money order” and “third party bank check” in 12 
USC §2503 would give rise to a dispute among states as 
to which set of priority rules should be applied to a three-
party payment instrument involving a sender, a payee and 
an issuer of the payment instrument in possession of funds 
provided to the issuer by the sender. On June 9, 2016, the 
21 states of Arkansas, Texas, Alabama, Arizona, Colorado, 
Florida, Idaho, Indiana, Kansas, Kentucky, Louisiana, 
Michigan, Montana, Nebraska, Nevada, North Dakota, 
Ohio, Oklahoma, South Carolina, Utah and West Virginia 
(the “Plaintiff States”) filed an original jurisdiction action 
against Delaware in the U.S. Supreme Court claiming 
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that Delaware had impermissibly escheated unclaimed 
funds payable on “official checks” issued and sold by 
MoneyGram Payment Systems, Inc. (“MoneyGram”) that, 
according to the Plaintiff States, MoneyGram should in-
stead have reported and paid to them pursuant to the state 
of purchase priority rule of the Federal Disposition Act.42 
This litigation stemmed from an audit that the Plaintiff 
States had conducted of MoneyGram during the course 
of which the Plaintiff States discovered that Delaware had 
issued a letter ruling to MoneyGram directing the com-
pany to continue escheating its unclaimed official check 
funds to Delaware, MoneyGram’s state of incorporation, 
pursuant to the secondary priority rule of Texas v. New 
Jersey. Delaware supported the Plaintiff States’ motion for 
leave to file their complaint with the Supreme Court. On 
October 3, 2016, the Supreme Court granted that motion, 
consolidating this Arkansas v. Delaware case with two other 
cases that Pennsylvania and Wisconsin had filed against 
Delaware over this same issue in the federal district courts 
of Pennsylvania and Wisconsin.

Not surprisingly, the Plaintiff States and Delaware take 
different views of the payment processing business of 
MoneyGram and the nature of the official checks that it 
issues and sells to customers in the Plaintiff States. Ac-
cording to the Bill of Complaint of the Plaintiff States:

This matter concerns instruments captioned “official 
checks” sold by MoneyGram, a company incorporated 
in Delaware, but which does business in all 50 States. 
Like a money order and a traveler’s check, a customer 
obtains an official check by paying a transaction fee 
and the value that the customer seeks to have reflected 
on the official check. The customer then receives an 
instrument that is pre-printed with the value of the 
payment remitted by the customer. MoneyGram is 
directly liable for that amount, and its records do not 
reflect the purchaser’s identity or the instrument’s 
ultimate recipient, but MoneyGram does know where 
the instrument was purchased.43

The Bill of Complaint alleges that the MoneyGram of-
ficial checks are generally sold at financial institutions.44

The Plaintiff States further allege that between May 2011 
and March 2015 at least $162 million of MoneyGram of-
ficial checks went uncashed or otherwise unredeemed and 
that these official checks constituted “other similar written 
instruments” within the meaning of the Federal Deposit 
Act and its place of purchase priority rule codified as 12 
USC §2503.45 The Plaintiff States acknowledge in their 
Bill of Complaint that the term “other similar written 
instrument (other than a third party bank check)”—and 
the terms “money order” and “traveler’s check” for that 
matter—are not defined in 12 USC §2503 or elsewhere in 
the Federal Disposition Act. However, the Plaintiff States 
argue that, consistent with the common understanding of 
money order and traveler’s check instruments, the term 
“other similar written instruments (other than a third party 
bank check)” must be read to mean instruments where 
a customer pays the value reflected, the issuer is directly 
liable and the issuer does not generally know the ultimate 
recipient.46 The Plaintiff States argue that their proposed 
definition of the term “other similar written instrument 
(other than a third party bank check)” is consistent 
with “the purpose behind the Federal Disposition Act, 
which was intended to prevent one state—where many 
corporations maintain their domicile—from enjoying an 
inequitable windfall at the expense of ‘the other 49 states 
where the purchasers of traveler’s checks and money orders 
actually reside.’”47 Of course, the Plaintiff States’ proposed 
definition could cover a broad variety of check instruments 
that have traditionally been reported to the states utilizing 
the Texas v. New Jersey priority rules.

The Plaintiff States ultimately claim in their complaint, 
“[b]ecause a MoneyGram official check operates like a 
money order and a traveler’s check, under the Federal 
Disposition Act, the State where a MoneyGram official 
check was purchased is ‘entitled exclusively to escheat or 
take custody of the sum payable on such instrument, to 
the extent of that State’s power under its own laws to es-
cheat or take custody of such sum.’ 12 U.S.C. 2503(1).”48

On the other hand, Delaware explained in its response 
brief in the Arkansas v. Delaware case that, according to the 
U.S. Tax Court’s opinion in a 2015 case involving Money-
Gram, “MoneyGram provides official check outsourcing 
services to financial institutions who do not want to provide 
their own bank checks, cashier’s checks, and teller checks.”49 
In the counterclaim that it filed on August 5, 2016, in the 
Arkansas v. Delaware case, Delaware alleges that official 
checks of the type that MoneyGram issues “were known and 
recognized monetary instruments at the time the [Federal 
Disposition Act] was enacted but were not included in the 

Although the Plaintiff States may 
resent Delaware’s prominent and 
aggressive role with respect to state 
unclaimed property laws, the Plaintiff 
States should resist any urge to “stick 
it to Delaware” …
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scope of 12 U.S.C. § 2503.”50 In the absence of defini-
tions of “money order” and “traveler’s check” in the Federal 
Disposition Act, Delaware claims that those terms should 
be interpreted consistently with common usage and then 
points out that the MoneyGram official checks are not 
labeled as “money orders,” they are capable of being issued 
in substantially larger dollar amounts than money orders 
usually are, and the official checks are treated differently 
than money orders under various federal regulations relat-
ing to monetary instruments.51 Indeed, the Plaintiff States 
do not appear to be arguing either that the official checks 
constitute money orders within the meaning of the Federal 
Disposition Act. As for the meaning of the term “third party 
bank check” in 12 USC §2503, it appears from a review of 
the exhibits to the Plaintiff States’ complaint that Delaware 
believes Congress was contemplating cashier’s checks and 
other official checks on which a financial institution is 
directly liable and, because the MoneyGram official checks 
are utilized by financial institutions as a substitute for issu-
ing their own cashier’s checks and other official checks, the 
MoneyGram official checks should similarly be treated as 
“third party bank checks” excluded from the federal priority 
rules of 12 USC §2503.

Conclusion
The Arkansas v. Delaware case presents a novel ques-
tion: what sort of third-party payment instruments 
qualifies as a “money order, traveler’s check or other 
similar written instrument (other than a third party 
bank check)” subject to the special priority rules of the 

Federal Disposition Act instead of the common law 
priority rules of Texas v. New Jersey that usually apply 
to unclaimed property items? At the point this column 
is being written, we only have the allegations in the 
Plaintiff States’ complaint and Delaware’s counterclaim. 
The Special Master in the Arkansas v. Delaware case 
will have to develop the facts with the assistance of the 
parties and reach a legal conclusion as to whether the 
MoneyGram officials checks are more like money or-
ders, which would be subject to the priority rules of the 
Federal Disposition Act, or ordinary checks, including 
cashier’s checks and other official bank checks, which 
have long been considered to be subject to the Texas v. 
New Jersey priority rules. The Supreme Court justices will 
then review the Special Master’s report and ultimately 
decide this question of which set of priority rules apply 
to the MoneyGram official checks.

Although the Plaintiff States may resent Delaware’s 
prominent and aggressive role with respect to state un-
claimed property laws, the Plaintiff States should resist any 
urge to “stick it to Delaware” by asking the Supreme Court 
to refashion the Texas v. New Jersey priority rules to remove 
the holder’s state of incorporation as the secondary priority 
rule. Those common law priority rules have proven over 50 
years to be the easily administered rules that the Supreme 
Court intended for sorting out which state is able to claim 
a particular item of unclaimed property from the holder. It 
would be an unfortunate and unwarranted development if 
the statutory construction question presented in Arkansas 
v. Delaware were to cause the Supreme Court to revisit its 
Texas v. New Jersey priority rules.
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